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                IN   THE   BOARD  OF  JUVENILE  JUSTICE,  SONITPUR 

                                       G.R.Case No. 694/2010  

                                 U/s. 366A/376(g) I.P.C. 

 

                                                     STATE 

                                                        Vs 

                MD. IKRAM  HUSSAIN   AND   MD. AMIRUL  HOQUE 

                                                                        …Children in conflict with law. 

PRESENT: 1) JYOTISMITA SARMA, A.J.S. 

  Principal Magistrate, Juvenile Justice Board. 

  Sonitpur. 

                    2) Purneswar Nath 

                    Member, J.J.B 

                    3) Gita Upadhyay 

                    Member, J.J.B 

For the Prosecution: Learned A.P.P. L. Hazarika and R. Goswami  

For the Defence: Learned Counsel  

Particulars Explained On: 28/6/2010  

Evidence recorded on: 16/7/2011, 03/9/2014, 08/10/2014, 14/12/2015, 25/01/2016 

Argument heard on: 20/4/2016 

Judgment delivered on: 27/4/2016 

 

                                                        JUDGMENT 

1. The prosecution case in brief is that informant Md. Iman Hussain lodged an ezahar 

at Borghat O.P. under Tezpur Police Station on 20/4/2010 stating that 18/4/2010 

at about 4:00 pm, daughter of Abdul Sattar, Halima Khatun had gone to the fields 

about half a kilometre from her house to fetch the cows from the fields where she 

was restrained by child in conflict with law Ikram Hussain and Aminul Haque 
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thereafter raped her. He further stated that there are people living near the place 

of occurrence. He explained that the expectation of a possible compromise there 

was delay in lodging the ezahar. 

2. On receipt of the ezahar, a case was registered at Tezpur P.S. bearing number 

Tezpur P.S. No-351/10 u/s 366A/376 (g) IPC and investigation was conducted by 

the I/O.   

1. After completion of investigation the police found sufficient materials and 

submitted charge-sheet against the child in conflict with law Ikram Hussain and 

Aminul Haque U/S 366A/376(g) I.P.C. vide Charge-Sheet No. 261/10 dated 

17/6/2010.  

2. On submission of the charge-sheet, cognizance of offences U/S 366A/376(g) I.P.C. 

was taken against the children in conflict with law Ikram Hussain and Aminul 

Haque and processes were issued against them. After their appearance, copy was 

furnished to the children in conflict with the law. Particulars of offences U/S 

366A/376(g) I.P.C. are read and explained to the children in conflict with law and 

they were asked as to whether they plead guilty, to which they pleaded not guilty 

and claimed to be tried.  

3. In the course of hearing the prosecution examined all the prosecution witnesses. 

The statement of the children in conflict with law U/S 313 CRPC was duly recorded 

and appended to case record. Moreover, defence side declined to adduce any 

evidence. 

 

4. Points for determination:- 

 

A) Whether the children Ikram Hussain and Aminul Haque on 18/4/2010 had restrained 

minor Halima Khatun while she was going to the field to fetch her cows forcibly 

taking her away from her lawful guardian and raped her individually being a member 

of a gang and thereby committed the offence punishable U/s. 366A/376(g) I.P.C.? 

 

5. Discussion, Decision and Reasons thereof:-  

 Heard arguments from both the sides. Perused the Case Record. My findings are as 

follows:- 
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6. The informant PW1/informant Iman Hussain deposed that about a year ago 

he saw his sister Halima and Halima’s aunt coming inside his house with Halima 

crying. He stated that Halima told him that she had gone to the field to bring back 

the cows when Aminur and another boy raped her inside a hut. PW1 deposed 

further that Halima said that the matter she had been placed for adjudication by 

public but the children in conflict with law did not turn up and as such, no 

discussion could be made. Thereafter, PW1 lodged the ezahar. He stated that 

victim’s about 13 years of age and police got the victim medically examined. 

7. During his cross examination, he stated that he lives at a distance of 6-7 km from 

the victim’s house. He failed to state the date on which Halima came to his house 

and admitted that he has not seen the incident. He admitted that he had not 

stated before police that Halima came to his house crying. He stated that he does 

not know the age of victim specifically. 

8. PW2 Halima Khatun deposed that about a year ago at about 4 PM, when she 

had gone out to fetch the cows, the 2 children in conflict with law came up to her 

and told her that her cows are in the jungle. Ikram held her hand and told that he 

would give her something and then she asked, they immediately removed her half 

pant and raped her. She further deposed that at first Ikram raped her with Aminul 

gagged her and thereafter Aminul raped her. She was crying and accused persons 

threatened her that if she discloses this fact, they will chop her into pieces but 

when she reached her house she was father about the incident and her father 

called a meeting at village where the children in conflict with law were called. In 

that meeting, public opined that we should lodge an ezahar regarding the incident. 

she admitted that accordingly ezahar was lodged and she was medically examined 

and her statement was duly recorded. 

9. In her cross examination, she stated that she has studied till Class V and she 

cannot sign. She admitted that she cannot state accurately the day and date of 

incident. She stated that their cows were ½ mile from their house and in-between 

there are houses of Khalek, Naser, Abul. She also deposed that she sustained 

injuries in the assault.  

10. PW3 Sahed Ali deposed that he knows both the Children in conflict with law and 

deposed that victim is his aunt’s daughter and she at the time of incident was 12 

years of age. He deposed that about four years ago at about 11 am, Iman Hussain 

had called him over and there Halima told him that Children in conflict with law had 

raped her and that they will file a case regarding the incident. 
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11. During cross examination, he deposed that he had not seen the incident and does 

not know when the incident took place.  

12. PW4 Sulema Khatoon deposed that victim is her niece. She deposed further that 

about 4-5 yeas ago at about 4 pm, Halima had gone to the field to fetch the cows 

but after a while when she returned, she was crying. PW4 asked her as to why she 

was crying to which she replied that Aminul and Ikram had raped her. She 

immediately went to the house of Aminul but his sister Azizul Begum told her that 

these type of incidents happens too often. She immediately informed the village 

defence party secretary regarding the incident and meeting was called to which the 

children in conflict with law were called but they did not turn up. Thereafter the 

case was filed. She deposed that when Halima had returned home from the field, 

she had sand sticking over her body. 

13. During her cross-examination, she admitted that she had not seen the incident and 

that victim’s mother is her sister. She further deposed that she lives about 100 

metres away from the victim’s house. She denied the suggestion that she did not 

state U/S 161 CRPC statement she went to the house of Aminul to enquiry 

regarding the incident, his sister told her that these type of incidents happens too 

often. She denied the suggestion that she did not state U/S 161 CRPC statement 

that victim had sand on her body when she returned from the field crying. 

14. PW5 Abdul Sattar deposed that about 4 years ago he had gone for fishing and 

when he returned home, he learnt that Halima had been taken to the jungle by 

Aminul and Ikram and was raped. He deposed that he was told about the incident 

by his wife Aijan Khatun and she also told him that Halima is at her aunt PW4’s 

house. He immediately went to P.O and saw Halima crying she told him that 

Aminul and Ikram raped her. He placed the matter before VDP secretary but 

Aminul’s father did not come to the meeting.  

15. In his cross examination, he has not seen the incident. He denied the suggestion 

that he did not state U/S 161 CRPC statement that his wife informed him about the 

incident and he went to house of Sulema and saw Halima crying at her place.  

16. PW7 Dr. Jahanara Begum deposed that on 21/4/2010, she examined Halima 

Khatun and found no mark of injury or violence on her body or private parts. 

Hymen is intact, secondary sexual characters are present, developed. She further 

deposed that vaginal smear was not received. From the X-ray report, the M.O 

opined that the victim Halima was below eighteen years of age. She also opined 

that patient had no positive finding of sexual assault.  
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17. In her cross examination, she admitted that she did not find any sign of rape on 

Halima Khatun. 

18. PW6 I.O. Mathura Borkakoti deposed that on 20/4/2010 when he was posted 

as Incharge at Borghat outpost under Tezpur Police Station, he received an ezahar 

from PW1 regarding which he made a G.D. entry and referred the case to Officer-

Incharge of Tezpur Police Station for registration of a case. He further deposed 

that on the basis of G.D. entry number 348 dated 20/4/2010, he began with his 

investigation and thereafter he received the case after its registration. During 

investigation, he recorded statement of witnesses, referred the victim for medical 

examination, forwarded the victim for recording her statement U/S 164 CRPC. 

Thereafter he was transferred and he submitted his investigation report to Officer-

Incharge. Thereafter, S.I. Mahendra Nath Saikia submitted chargesheet in the 

case. 

19. During cross examination, he admitted that the extra copy of the G.D. entry is not 

found in the case record. He further stated that the 1st information report was 

lodged after 2 days of the incident. He stated that as per the medical report of the 

victim girl there is no finding of sexual assault on the victim and that the doctor did 

not find any injury on the victim girl. He further stated that PW4 did not state U/S 

161 CRPC that when victim Halima returned she had sand on her body and she 

had taken the victim to house of Aminur and narrated about the incident to his 

sister. He stated that U/S 161 PW5 did not state that he came to know about the 

incident when he went to the house of Aminur’s father Baharuddin. He further 

stated that PW6 did not state U/S 161 that victim Halima told him that the children 

in conflict with law had taken her to the jungle and raped her. He also stated that 

U/S 161 PW2 did not state that at first Ekram raped her with Aminur holding her 

mouth and thereafter Aminur raped her with Ekram pressing her mouth. 

 

20. It is thus, found that PW2 is the victim of the incident and there are no eye 

witnesses to the incident. PW2 has alleged that she was raped by the two children 

in conflict with law when she had gone to the fields to bring back her cows at 

about 4 PM on the day of occurrence. However, as found in the evidence of the 

investigating officer, there is discrepancy seen the evidence of the victim PW2. She 

has alleged rape by both the children in conflict with law. However her medical 

examination did not disclose any forced sexual assault. The medical examination 
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report of the victim did not disclose any injury or violence on her body or private 

parts. The hymen was found intact. 

21. Presence of hymen however, does not mean that the victim was not penetrated. It 

may so happen, that the victim was penetrated by accused but it did not cause her 

hymen to tear. An essential fact which will immensely help in proving the allegation 

of rape is the presence of spermatozoa of accused on the private parts, body or on 

clothes of victim. However, in the instant case, the vaginal smear was not collected 

which is obvious as the ezahar was lodged after two days of incident. The medical 

report also provides that there was no positive finding of sexual assault on the 

victim. 

22. The G.D. entry which was made by I.O soon after receiving the ezahar and on the 

basis of which he began his investigation was not filed in the case. 

23. The other prosecution witnessed examined are found to have made contradictory 

statements and same has lost its veracity and cannot be relied upon. The first 

person whom the victim met soon after she returned from P.O. is her aunt PW4 

Sulema Khatun. However, it is found that she did state certain new facts in her 

evidence like presence of sand on body of Halima and she had taken the victim to 

house of Aminur and narrated about the incident to his sister. This improvisation 

creates doubt in her evidence and makes it unreliable. The other witnesses too 

have deposed that they did not see the incident. but there evidence is also 

coloured by improvisations. 

24. Thus, it is found that both ocular evidence and medical evidence have miserably 

failed to put up a strong case against the Children in conflict with law Ekram and 

Aminur. The proof required in criminal cases is of beyond all reasonable doubt. But 

such standard is not found in the case at hand. On failure, the case against the two 

CCL’s is found to be not proved beyond all reasonable doubt. 

25. The children are found not guilty of the offence of rape U/S 3 IPC and is acquitted 

of the case. 

  

                                                            ORDER 

 

26. Hence considering the above discussions, the child in conflict with law is found not 

guilty of the alleged offences and is accordingly acquitted and set at liberty 

forthwith.   
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27. Pronounced by me in this open Court, this 27th day of April , 2016 and given under 

my hand and seal of this Court. 

 

 

                                    Jyotismita  Sarma 

                                                                          Sub-Divisional Judicial Magistrate,(S), 

                                                                          Tezpur, Sonitpur 

 

 

 

 

     APPENDIX 

 

 

    PROSECUTION EXHIBITS  

  

                                         EXHIBIT 1- EZAHAR 

                                         EXHIBIT 2- CHARGE-SHEET 

                                         EXHIBIT 3- MEDICAL REPORT 

 

    DEFENCE EXHIBITS 

     

     NONE 

  

    PROSECUTION WITNESSES 
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       P.W.1 IMAN HUSSAIN 

                                         P.W.2 HALIMA KHATUN 

                                         P.W.3 SAHED ALI 

                                         P.W.4 SULEMA KHATOON   

                                         P.W.5 ABDUL SATTAR 

                                         P.W.6 I.O. MATHURA BORKAKOTI 

                                         P.W.7 DR. J. BEGUM                                       

                                       

              DEFENCE WITNESSES 

    

                NONE 


